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Introduction

Frances Newton is scheduled to be executed on Decen®@d4, She was convicted of
murdering her husband and two small children for the purpbsellecting the proceeds from life
insurance policies.

But Frances Newton has always denied that she kilidabay, and there are compelling
reasons to believe that her denials are truthfulth&sPetition will demonstrate, the evidence
used to obtain Newton’s conviction is highly unrelialaled there are strong reasons for believing
that she is actually innocent. Unfortunately, Nedaase has been plagued by inadequate and
ineffective representation at every level of courtcpexings. One consequence is that her case
has never actually been investigated thoroughly, andidherof the story has never been
presented to any tribunal. In just a few short weeksersigned counsel has learned of
information in Ms. Newton’s case that casts seraasbt upon the reliability of the determination
that Frances Newton committed murders.

At this time, Newton is not asking this Board to camenher sentence to life or to
recommend that she be pardoned. Instead, because dmsigelod reason to believe that
Newton is in fact innocent, but has not yet had aojpfiortunity (in part for reasons that will be
described more fully below) to complete an investigatibthe case, Newton hereby requests that
this Board recommend to the Governor that he grant alag@eprieve in this case to allow
further investigation into Ms. Newton'’s potential imence.

Information Required by 37 Texas Admin. Code 8143.42
1. Name of Applicant:

Frances Elaine Newton
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2. ldentification of Agents Presenting Application:

David R. Dow, Distinguished University Professor, Unsity of Houston Law Center,
and Director, Texas Innocence Network.

John LaGrappe, Attorney at Law, 663 Hillcroft, Houstoexds 77081
3. RequiredCopies of Court Documents:

All required documents are attached as Exhibit 1 toAfydication. Frances Newton’s
execution date is set for December 1, 2004.

4. Statement of the Offense:

Frances Newton was convicted of the capital murderdoigA Newton, Alton Newton,
and Farrah Newton in Harris County, Texas that ocdusreApril 7, 1987.

5. Statement of the Appellate History:

The Court of Criminal Appeals affirmed Ms. Newton'’s gigtion and sentence in an
unpublished opinionNewton v. Sate, No. 70770, 1992 WL 175742 (Tex. Crim. App. 1992)
(unpublished). In state habeas proceedings, the trigl mxommended that relief be denied, and
the CCA denied relief in an unpublished ordEx parte Newton, WR-47,025-01. (Tex. Crim.
App. Dec. 6, 2000).

The United States District Court for the Southernrigisof Texas denied federal habeas
relief on August 29, 2003, and the United States Court of Apfaeaise Fifth Circuit affirmed
the denial of relief.Newton v. Dretke, 371 F.3d 250 (5th Cir. 2004). On November 1, 2004, the
Supreme Court declined to review the case by denying tii®pdor writ of certiorari. Newton

v.Dretke,  S.Ct. ___, 2004 WL 2201367 (2004).
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While Newton’s case was in the midst of federal halpgaceedings, Newton wrote
undersigned counsel, requesting assistance in establigmictaim of innocence. Counsel
informed Newton that he would agree to assist heriappointed counsel authorized him to,
and in any case, following the termination of her espntation by her appointed counsel.
Undersigned counsel spoke on several occasions withsBoof&enneth Wiliams, who was
appointed to represent Newton in federal habeas corpusgqaiiogs. Shortly before the petition
for writ of certiorari, which had been filed by Preser Wiliams, was denied, undersigned
counsel attempted to visit with Newton to confer vinén about additional steps that might be
taken to investigate her case and to present the restittat investigation to either this Board or
to a judicial tribunal.

Undersigned counsel made arrangements to meet with Nestvtba Mountain View
prison unit in Gatesville, Texas on October 14, 2004. Gdwasnplied with all procedures
required by the Texas Department of Criminal Justicespide this compliance, officials of the
TDCJ refused to permit undersigned counsel to have aacassdlient, Frances Newton. A
letter detailing the decision of the TDCJ to deny Newhter constitutional right of access to her
attorney is attached to this Petition as Exhibit t{&r from David R. Dow to Gary Johnson,
Oct. 15, 2004). In response to this letter, TDCJ acknowtetigs it had in fact received the
required forms from undersigned counsel.

Because TDCJ had denied Newton access to her counsekigndd counsel requested
that the state trial court order Ms. Newton to bechemarranted to Harris County, so that
counsel could confer with Newton concerning the condtiahanvestigation.See Exhibit 3

(Motion for Issuance of Bench Warrant). The trialid denied that motion.

FRANCES NEWTON; CLEMENCY PETITION PAGE 3



Consequently, the TDCJ and the state trial court hmdate prevented Ms. Newton from
having access to her counsel. The State of Texasteafered with the ability of counsel and
client to confer about strategic and tactical decisiand has precluded undersigned counsel from
completing an investigation into Newton’s actual inmoee

This Board should not permit an execution to proceed undéragrcumstances. The
State of Texas, operating through the TDCJ and thetsiateourt, have interfered with
Newton'’s right of access to her lawyer, and havestheprevented her lawyer from completing
an investigation into the facts of this case. TtaeScannot be permitted to execute a potentially
innocent inmate only after barring that inmate friaeming access to her lawyer and thereby
preventing evidence of the inmate’s innocence fromgodiscovered.

6. The Legal Issues Raised:

On direct appeal, Frances Newton maintained thatvilereee adduced against her was
insufficient to support the conviction and that she degzrived of a fair trial because the court
refused to grant her a continuance so that she couldguredgth her desired counsel rather than
her court-appointed counsel, with whose performance Newss dissatisfied.

In her habeas petitions, Newton alleged that her ctomiand sentence were invalid
because the evidence supporting her conviction was tisnffiand because her court-appointed
attorney was ineffective. Additionally, she argued tietconviction was invalid as a result of
the trial court’s refusal to hold a hearing exploring tetion to dismiss her trial attorney and to
grant her motion for continuance before the statheftrial. Newton also claimed that the
structure of Texas’ special issues at the time of éietesicing was unconstitutional because they

did not allow the jury to consider and give effect togating evidence presented on her behalf.
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7. Requested Length of Reprieve:
Because of the extraordinary nature of this casei\cEsEaNewton seeks a reprieve of at

least 120 days.
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8. Grounds for Reprieve:

Frances Newton asks this Board to recommend to ther@Gonthat she be granted a
120- day reprieve so that she may have sufficient timmtover conclusive evidence of her
innocence. Stated simply, although Ms. Newton has spemtfiteen years in prison and has
passed through all of her state and federal appeals, sinever had effective representation at
any stage of her appeal, and as a result her casevesidaen independently investigated.

A. More Time is Necessary to Investigate Frances Newton’s Rwitial Innocence of the
Crime for Which She was Convicted.

As is discussed above, the State of Texas has barfad Newton from having access to
her counsel. In part as a result, the evidence irciss is underdeveloped. Nevertheless, as this
Petition demonstrates, counsel has already learned etmggh into serious question the
reliability of the conviction. In a word, Francegwon appears to be innocent, and this Board
should take action to insure that undersigned counselmhagdicomplete the investigation into
this case. Otherwise, there is a substantial riskttie State will execute an innocent woman.

1. The State’s Case Against Frances Newton.

Frances Newton was convicted of shooting her husbahtinansmall children. The case
against her rested entirely on circumstantial evidefides subsection of this Petition presents the
evidence introduced at trial against Fraricés.order to ensure that this Petition represents the
State’s case against Frances in the best possildiethghfacts are taken directly from the brief

filed by the State during Newton’s appeal.

! Although it is perhaps unconventional to refea teath row inmate by her first name, rather tlearsurname,

this Petition will frequently refer to Frances Newtas “Frances” (rather than “Newton”) in ordeat@id confusion.
Many of the parties that will be discussed in thiiofving pages share the same surname (Newtonthantipplicant
will therefore be referred to with some regulaas/Frances.”
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At 8:27 p.m. on April 7, 1987, Deputy R.W. Ricks was dispatchethtapartment
complex just outside of Houston in Harris County, Texdsere he discovered the bodies of
Adrian Newton, Alton Newton, and Farrah Newton, eafctvhom had been shot one time.
Present at the scene when he arrived were Franeg®iNand her cousin, Sondra Nelms.
Deputy Ricks testified that there were no signs of fbeetry into the apartment, nor were there
any signs of struggle inside it.

Sondra Nelms testified at trial that she first saanEes Newton that evening between
7:00 and 7:30 p.m., when Frances came over to her houste thiéhe, Frances asked Nelms to
accompany her back to her apartment to visit with Bafore they left, however, Nelms
observed Frances retrieve a blue bag out of her cduplace it within an abandoned house next
door. They proceeded to Frances’ apartment, wheralibeyvered the bodies of Frances’
family.

Later that night, homicide detective Michael Taltonkspwith Nelms, who took him to
the location of the abandoned house where she hadNsedon drop off the bag. Talton opened
the bag and discovered a blue steel Raven Arms .25 autansade it. He released the gun into
the custody of a crime scene officer. Talton laaketd to Newton about the weapon he had
discovered. He testified that she told him that shehmigun in the bag and took it out of the
apartment only after first noticing the strange weapdrer apartment earlier that day. She told
him that she put the weapon in the abandoned house beteudel not want the strange gun in
her house. Frances also told Talton that when #heeleapartment that evening, her family was

alive.
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Police determined that the gun recovered from the abadduouse was owned by a
Michael Mouton. Mouton had loaned the gun to Jeffreyolr@bout five or six months prior to
the murders. Frelow and Frances had known each otteerligh school, and he testified that
they had started having a sexual relationship approxymael to two months before the murders
occurred. Frelow identified the weapon as the gun he gseteHe testified that he kept it in a
chest of drawers in his bedroom. He also testifiatl Finances would have had access to the
drawers and the gun.

The pistol that was recovered at the abandoned housgiveasto Detective Bockel on
April 8, 1987 in order to conduct a ballistics examinatidestimony at trial indicated that that
firearm was the weapon that was used to shoot Adriavidseand the two children.

Also on April 8, 1987, Frances accompanied Detective MidPaenello during a search
of her and Adrian’s apartment. Frances pointed outdaétective which articles of clothing she
had worn the day before. Parinello testified thatdlected the clothing and brought it to the
Department of Public Safety Crime Laboratory in oftdetest whether the clothes contained any
gunpowder residue. A chemist testified that Frances’ simtained nitrites, and that it was
consistent with somebody having shot a pistol in clyeaimity to the lower front area of the
skirt. The chemist conceded at trial, however, thatritrite particles could have come from
fertilizer rather than gunshot residue.

The State also presented the testimony of SterlingttveviRamona Bell, Alphonse
Harrison, and Claudia Chapman. Sterling Newton was Add@wton’s brother. At the time, he
was living at the apartment with Frances, Adrian, &ed two children. He testified that, on the

evening of the murder, he arrived at the apartment atds:80 p.m. Frances was at the
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apartment at that time. Sterling claimed that Fraasked him to leave the apartment so that she
and Adrian would have time alone to talk about their imger Sterling testified, however, that
he remained at the apartment for another hour to andral one-half before leaviAg.

Ramona Bell, an acquaintance of Adrian Newton, tedtifnat she was aware that Adrian
and Newton were on bad terms. Bell and Adrian had thatmg prior to the shooting, while
Adrian and Frances were married. According to Bell,csitled Adrian from work at 6:45 p.m.,
and Frances answered the telephone. Frances gave #driphone, and he talked with Bell for
fiteen minutes. Bell further testified that Adriandder that he was tired and wanted to go to
sleep, but that he did not want to do so until Frandesdblecause he did not trust her.

Alphonse Harrison was a friend of Adrian Newton’s.e air had plans to go out
together on the night of the shooting. Harrisonftedtthat he called Adrian between 7:00 and
7:15 p.m. that evening, and that Frances answered tpédeke. He stated that Frances put him
on hold for possibly 45 minutes until he hung up. Harrigstified that he continued to call back,
but did not get an answer until around 9:00 p.m., at whiok 8ondra Nelms answered the
phone and told him that Adrian had been shot.

Finally, the State presented the testimony of Clautdap@an, who was an agent for
State Farm Insurance in 1986. She testified that in Bpteof that year, Frances came in to
purchase car insurance. During this visit, Chapman badjang to Frances about purchasing life
insurance as well. On March 18, 1987, Frances purchadedthdusand dollar life insurance

policy on herself, her husband, and her daughter, Fatvah.Nelms was listed as the primary

2 The State wrote in its direct appeal brief thatlg claimed to have stayed at the apartmemt “fo

approximately an hour to an hour and a half.” empof fact, however, Sterling testified only tie stayed at the
apartment for “about an hour and a half.”
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beneficiary of Frances’ policy, but Frances wasdists the primary beneficiary on Adrian
Newton’s policy. That policy contained Adrian’s signatubut it was signed by Frances. Frances
was also listed as the primary beneficiary on Fasrpblicy. At the time of trial, both Frances
Newton and her mother had made claims on benefitslicfgsofor Adrian and Farrah.

2. Internal Inconsistencies in the State’s Case
In this subsection of this Petition, Applicant will &y major inconsistencies in the State’s case,
and will address new evidence in the following subsection

a. Questionable Timeframe

The evidence adduced against Frances at trial by tkeiStaot consistent, and this is
important given that the case against her was entmrelymstantial. In the first place, the State’s
witnesses were inconsistent with respect to ting&sndra Nelms testified that Frances came over
to her house on the night of the murder between 7:00 ang#rB0Frances testified she arrived
at Nelms'’ residence at 7:00 p.m. It is approximatehnaddifteen minute drive between
Frances’ apartment and Nelms’ house. Frances Newtoidvnave had to leave the apartment
no later than 7:20 p.m. in order to arrive at Nelms’ bdus7:30 p.nj.

Sterling Newton testified that he arrived at the apant between 5:30 p.m. and 6:00
p.m. and stayed there for an hour and a half. Therefteeling Newton did not leave the

apartment until, at the earliest, 7:00 p.m., and no tagar 7:30 p.m.

3 Frances actually testified that she left the epant at 6:00 p.m. and that she made an attenmatytber car

insurance before driving over to Sondra Nelms’ koudowever, because Frances claimed to be aloimgadhis
period and thus her whereabouts cannot be corrdahrtae petition will assume, for timing purpogbst Frances left
her apartment and went directly to Sondra Nelnsidence, the first place where she can be placadgecific time
outside of her apartment. This will ensure that$tate’s best-case scenario against Franceis jpegsented in that
Frances Newton's testimony is being completely igdo
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Thus, assuming that Frances left the apartment agdgiessible, and that Sterling left it
as early as possible, Frances would have had atmatty minutes to kill her husband and two
small children, clean herself and her clothes, compesself, and walk out the dobr.

However, the times laid out above make clear thabtleelap between the times given by
Sterling Newton and Sondra Nelms is quite significant, sstggethat Frances was telling the
truth when she told officers that her family waselivhen she left. In fact, the times testified to
by the witnesses indicate that Sterling Newton, mah€&es, was alone with Adrian and the two
children. If Frances left the apartment at the estrlime possible and Sterling Newton left at the
latest time possible, Sterling would have been alotieeirapartment with Adrian and the children
for 45 minutes.

b. Nitrites on Skirt

The State presented evidence that nitrites, whicprasent in gunpowder residue, were
detected on the lower front part of the skirt whichnEes wore the evening of the murders, but
changed out of before leaving the apartment. As the Stancedes, both the State’s expert and a
defense expert testified that the nitrites could haveetefrom a source other than gunpowder
residue, such as fertilizer. Other sources that areoconsistent with the detection of nitrites

and that could account for their presence on the skittde urine, nicotine, and cosmetics.

4 This assumes that Frances would have left attd:Bfake it to Nelms’ residence by 7:30 and thatlBg

Newton would have left the apartment at 7:00 p.m.

> This assumes that Frances left at 6:45 p.makera 15-minute drive to Sondra Nelms’ residencktlaat

Sterling Newton left the apartment at 7:30 p.m.
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Testimony at trial revealed that Frances’ 20-monthdaldghter came into contact with fertilizer
on the day of the murde?s.

The State’s expert testified that gunpowder residuesridbation would be consistent
with shooting a pistol in close proximity to the loweant area of the skirt and with shooting
somebody who is on the floor. However, although @eigainlypossible that gunpowder residue
from firing a weapon could accumulate on a person’s cpthe highly unlikely given the small
caliber of the weapon that was used. It is even molikely in the specific location on the skirt —
lower front — where the nitrites were detected. Moreother sweater that Frances wore that
evening tested negative for nitrites, casting serioustdmubhe theory that the substance on the
skirt is gunpowder residue. Thus, the presence of nibitdsances’ skirt, while not inconsistent
with the State’s case, is not very probative of Eeshguilt, given the myriad other common
sources that could account for the presence of nittlhesnlikelihood of its accumulation on
that location of the garment, and the fact that Fesnsweater tested negative for nitrites.

C. Gunpowder Residue Tests

When the bodies of Adrian, Alton, and Farrah were ased by Frances and Nelms, the
Harris County Sheriff's Department immediately arriadhe crime scene. While at the scene,
the officers performed an atomic absorption test @amées Newton’s hands in order to detect the

presence of gunpowder residue. Harris County Sheriff's iD@pat crime scene investigator

6 Transfer of nitrites could have occurred, forrapée, by the tugging of a toddler’s hands on theelofront

part of Frances’ skirt.
! It is, of course, possible, that gunpowder nasidould have accumulated on the skirt for othesaas. Ifit is
assumed that Frances Newton changed out of thebgffare leaving the apartment and before the miaralecurred,
then gunpowder residue could have been transfesrie skirt by any number of means, includingteyshooter
having wiped his hands on it. The location ondiesser where the skirt was left increases théHi@d of this kind of
transference See Exhibit 4 (crime scene photo of skirt on dresser).
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Pete Shroedter testified that the results of the atabsorption test that was given to Frances at
the crime scene shortly after the murder were negfativgunpowder residue. Although the
investigator testified that gunpowder residue might be rechdy hand washing, in fact it cannot
be, at least not completely, so soon after the ghgnot

It should be possible to detect stippling on the handayparson who has recently fired
a .25 caliber weapon. Although about 90% of the exploded gunpdsedes the barrel of the
weapon, about 10% is ejected onto the hands of the shothe gunpowder residue actually
embeds in the hands, and cannot immediately be washedroatomic absorption test will
reveal the presence of this stippling, even if theselegen an attempt to clean or wash it off. The
atomic absorption tests in this case were run wammre few hours after the time the shooting
occurred. That they did not detect the presence of apoguder residue demonstrates that
Frances had not recently fired a .25 caliber wedpon.

In any event, Shroedter testified that when he asketbfiehe cuff’ before he
administered the test if she had washed her hands,gsrepid him that she hawbt done so.
Given her candor that night with respect to the wedpanshe removed from the house — and
her candor the next day in pointing out to police offiaghich clothes she had worn on the eve
of the murder — there is no reason to disbelieve Fsdaoswer. Thus, although the State found
nitrite particles on the lower part of Frances’ skisvhich, according to testimongay have
been from gunpowder residue — it didt find any actual gunpowder residue on Frances’ hands

on the night of the shooting. This inconsistenayoiseasily explained away.

8 Undersigned counsel will supplement this Petitigth an affidavit from Bernard Ash, a firearms expaho

will attest to this.
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That no gunpowder residue was detected on Frances’ hais mre hours of the
shooting is important, because it casts doubt on the’Staeory that the presence of nitrites on
the skirt Frances wore was gunpowder residue rather ¢ina@ sther substance. The State has
therefore theorized that gunpowder residue escaped the gufiriqgpsuch that it accumulated
on Frances’ skirt, but not on either her sweateramdk. This is in fact the opposite of what one
would expect, given that the hands and sweater would be mmuehlikely than the lower front
part of a skirt to absorb gunpowder residue upon the firingeofveapon.

d. Lack of Blood

Adrian Newton was Kkilled as he lay on the living roomach. The gunshot wound was
execution-style, meaning that the weapon was pressatsabsi temple as it was fired. The two
children were likewise shot at very close range, aishpafter Adrian was already killéd.

Offense reports describing the scene note that “g]ln@re several red stains on the carpet in the
hallway and the floor inside the children’s bedroomoltappeared to be bloodhese stains
appeared to form a trait See Exhibit 5 (Harris County Sheriff's Department SupplemenE.
Schroedter) (emphasis addél)Another report states that “[u]pon walking west outhefliving
room down a small hall way leading to the master badraas foundseveral small blood stains
that trailed into a second bedrooitncated midway down the hall and off to the northe Th

blood stains were also found in the second bedro@ee’Exhibit 6 (Harris County Sheriff's

Department Supplement, Det. M. Cox) (emphasis added).

9
10

Alton Newton was shot through a pillow.

Undersigned counsel will cite statements andmasiens from portions of offense reports throughbis
Petition. While the undersigned frankly acknowledgat other portions of the offense reports cargaidence against
Frances Newton, undersigned’s intent is to point@this Board specific and even fundamental iecehcies within
the State’s case against Frances. It should drkefind that for any erroneous conviction, themest besome
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Tests of the stains the officers described on theetavere positive for blood, although
DPS was unable to type iSee Exhibit 7 (Texas Dept. of Public Safety CriminalistiResults). It
is, however, apparent that this blood was dripping fraerstiooter as the shooter, after having
already shot Adrian Newton in the temple, made his lveak to the bedroom. The blood was
Adrian Newton'’s blood. The shooter, therefore, hadjaificant amount of blood on him, it
having been sufficient to drip as the shooter walkedutiindhe apartmerit. The murder weapon
itself likewise should have had some blood on it, halieen pressed directly against Adrian’s
head as it was fired.

Despite this, no blood evidence was ever presentelatdnnecting Frances Newton to
the offense. No blood was detected on Frances Nesvs@int or on her hands or body. Nor was
any blood detected on the alleged murder weapon. Addigipnallblood was detected in the
automobile that Frances Newton drove after the Silltged she committed the murd&rsiNor
is it possible that Frances Newton could have cleaneulffipiently to remove all traces of blood
evidence from these locations. As laid out above, utigebest-case scenario for the State,
Frances had a mere twenty minutes to commit the muatherslean up before she had to leave to
drive to Sondra Nelms’ residence.

Furthermore, there is no evidence that Frances Negktanedanything up, and the
evidence actually suggests that no cleasowybd have occurred in the apartment. Photos taken
by Harris County Sheriff's Department crime scenestigators on the night of the murder reveal

that the bathroom and kitchen in the house were spaifashad not been used. Neither the

evidence against the wrongly convicted.

H Crime scene photographs do not reveal a lotagfcbsurrounding the children. They do, howevereaka lot
of blood around Adrian, who was covered with theethihat he had been sleeping under.
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bathroom sink nor the bathroom shower contained @dgmce of blood or even recent ustee
Exhibit 8 (crime scene photos of kitchen, bathroork,samd shower). It is likewise clear that
Frances hardly could have had time to wash the skirstiawore in the twenty minutes before
she had to leave. Nor is this explanation availabihe State, even if time was available to wash
the wash the skirt, because nitrites were detecteldeolower front part of it, which could not
have been detected had the skirt been washed. In &Hioxing the murders and upon leaving
the apartment, the shooter had to have been covetiethlood. Frances, however, had no blood
on her.
e. Ramona Bell

Ramona Bell's testimony indicated that Adrian Newttold her on the night of the
murders that he did not trust Frances. Bell testifiatl Adrian told her that he wanted to go to
sleep, but would not do so until Frances left. Belkibeony, if true, obviously indicates some
disagreement between Frances and Adrian on the nigie ofiurderhowever, it also suggests
that Frances was not in fact home when Adrian was murdered. Adrian Newton was murdered
while he apparently slept on the couch. If Adrian medrdt he said to Ramona Bell, Frances
Newton had already left the house when he was shcaube he had gone to sleep.

f. Motivation

The State theorized at trial that Frances Newtdedkiler husband, with whom she was
having marital problems, and her two small childrerrater to collect the benefits from
insurance policies that she had earlier taken out anlitless. Specifically, the State presented

the testimony of Claudia Chapman, who worked as an &ge8tate Farm. Insurance policies

12 . .
Frances signed a voluntary consent to searchfforirer automobile.
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were taken out on Adrian and Farrah’s lives three wbetae the murder, and both named
Frances Newton as the primary beneficiary. Fraatsesat this time took out a life insurance
policy on herself.

The primary problem with this theory of the castha& Alton Newton, Frances’ seven-
year-old son, was not covered by any insurance pddicylby Frances, yet he was murdered
anyway. In essence, and with respect to Alton NewttenState’s theory was that Frances
Newton killed her seven-year-old son merely to helgecayp her murder of Farrah and Adrian
for insurance proceeds. This is not a very crediblevaton for kiling one’s seven-year-old
child, nor is it particularly believable.

Additionally, there is no conceivable reason whynEes would kill her 20-month-old
daughter for $50,000 in insurance proceeds, nor does the S¢atene. The State did present
evidence of martial problems between Adrian and Fracea which one could reasonably infer
a motivation for kiling him for insurance benefit¥he State’s theory of the case, however,
requires us to believe not only that Frances killed AxdNawton for $50,000, but also that
Frances killed her 20-month-old daughter fordditional $50,000, and furthermore, that she
killed her seven-year-old son for nothing at all.

3. New Evidence

In just a few short weeks looking into the case, ungleesi counsel has located important
evidence that, when combined with the internal insteiscies and incongruities within the
State’s circumstantial case against Frances, casisseloubt on Frances Newton’s conviction
for capital murder. First, the ballistics evidence e-¢hrnerstone of the State’s case against

Frances Newton — was processed by the Houston PolgarDeent Crime Laboratory, whose
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work is no longer credible or reliable in the wakeeafant revelations and discoveries about the
quality of its scientific analyses. Additionally, Soadielms has clarified and provided details
regarding the events that she observed on the nighe shtirder while she accompanied Frances
Newton from her residence back to her apartment. stééements describe Frances’ demeanor in
general and her reaction to locating the bodies iapaetment. She also explains how Alphonse
Harrison’s phone call — which the State purported to showurred before the murder — actually
first came only after the murders, and in fact promptieddiscovery of the bodies. Last, an
additional witness fixes the actual time of the shapéit about 7:30 p.m., a time that makes it
impossible for Frances to have been at the apartment.
a. Unusual Circumstances of Ballistics Examination

Harris County Sheriff's Department homicide detectivieldel Talton recovered the bag
and gun that Frances had placed in the abandoned housereghthof the homicide. Sergeant
J.J. Freeze testified that he contacted Frances Mewiho had not yet been arrested — at 7:45
p.m. on April 10 and asked her to come to the stationstuss “some new information” that the
investigators had learned. Frances and her motherdagleearticle in the Houston Chronicle
published on April 10, 1987, indicated that the Sheriff's Depant was expecting the results of
the ballistics examination that dafee Test Results Expected Today in Probe of Triple Saying,
HOUSTONCHRON., Apr. 10, 1987, Sec. 1, p. 20 (Attached as Exhibit 9).

The State presented evidence at trial that the resule ballistics testing demonstrated
that this gun was the murder weapon. Thus, if the tiadliexamination was completed as
expected, Sergeant Freeze possessed this informattbe aight of April 10. Yet Frances

Newton was not arrested that night. She was int®edeand released. In fact, Frances was not
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arrested until April 22, almost two weeks after the Ba@ounty Sheriff's Department had the
results of the ballistics examination that proved Eearhad control of the supposed murder
weapon. It is unusual that a law enforcement agendg web weeks to arrest an available
suspect after making a positive identification of a finreas the murder weapdh.If the test
results had been positive, it is unclear why Francegtdlewas not arrested that day or sooner.

Although under normal circumstances one would not haw®nei@ be suspicious about
the results of a ballistics examination, in thisect®ere is reason. The agency that performed the
ballistics examination in Frances’ case was theltlerl Houston Police Department Crime
Laboratory, whose firearms division has a well-docus@ipattern of unreliable examinations,
especially in capital casé$.See Wendy Grossmarin Absolute Maybe, HouSTONPRESS August
8, 2002; Roma Khann&ases Case Doubt on Ballistics Work at HPD Lab, HOUSTONCHRON.,

Mar. 23, 2003, at Al.

First, dubious ballistics evidence from the firearmgsain of the HPD Crime Lab was
presented during Nanon Williams’ capital murder case. RD Hrearms examiner testified that a
fatal shot had been fired by a .25-caliber weapon. imt pdfact, the fatal shot had been fired by
a .22-caliber weapon, and this fact should have bedy dagtctable by any firearms examiner.
Id.

Second, Johnnie Bernal's capital murder trial likews®lved scientifically unsound

analysis and testimony from an HPD firearms examiteithat case, the examiner grossly

13 Moreover, this completely undermines the Stadssertion that Frances Newton posed a “future datme

society. If the Harris County Sheriffs Departm&new on April 10 that Frances Newton killed heslnand and
children, yet waited two weeks to arrest her ferdffense, it is abundantly clear that they belieMewton did not pose
a danger to anybody else.

1 The entire HPD Crime Lab has come under inteaseisy the last two years, including the DNA/Segy
division and the toxicology division. The lab’slites have run the gamut from sheer incompetenoegbtigence and in
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deviated from professional norms of ballistics exatrmaby firing 25 test-fires rather than the
customary two or three, and even applied a solventetbdirel of the gun mid-test rendering a
match “astronomically improbable, if not impossibla¢tording to an expert who reviewed the
case. Nonetheless, a “match” was declared in treelgathe HPD lab.See Wendy Grossman,
An Absolute Maybe, HOuSTONPRESS August 8, 2002; Roma Khanr@ases Case Doubt on
Ballistics Work at HPD Lab, HOusTONCHRON., Mar. 23, 2003, at Al.

Third, Anibal Rousseau was sentenced to death despitacthtbat a file, located by
Rousseau’s habeas counsel twelve years after Rouss®ad an death row, revealed
exculpatory ballistics evidence in the possessioneHRD and Harris County District Attorney.
See generally Roma Khanna and Steve McVick&ingers Pointed at HPD Crime Lab in Death
Row Case, HOUSTONCHRON., April 24, 2003, at Al.

Fourth, a federal district court judge has recently grarmgkef to Martin Draughon based
upon a faulty ballistics examination performed at th®HRime Lab. See Draughon v. Dretke,

No. 02-CV-1679 (S.D. Tex. 2004). In Draughon’s case, an HRtitioa examiner testified that
Draughon’s account of the shooting, in which he claitoeldave fired his weapon away from any
persons in an attempt to scare them only, could notlihppbe accurate because the bullet
recovered from the victim did not contain any evideoickeaving ricocheted and instead entered
directly into the victim. When an independent expediyaed the bullet during federal habeas
review, however, he did find a ricochet mark on theebudnd the HPD analyst had even marked

it on the bullet, indicating that he was aware otiole he testified at the trial.

some cases even to outright perjury.
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HPD firearms analyst Anderson testified at Franag’ that he conducted the
examination of the firearm in this case, and thatdlwas a match. He did not support his
opinion with any evidence or dat&ee Exhibit 10 (Testimony of C.D. Anderson). The
circumstances surrounding the ballistics examinatidriaraskepticism in this case, because
whatever was learned on April 10, 1987, about the testitligeakeapon discovered in the
abandoned house, did not cause the Sheriff's Departmeantetst Frances that night or
immediately thereafter,

b. Sondra Nelms

Sondra Nelms was with Frances when they discoveeetdties of Adrian, Alton, and
Farrah Newton. Both she and Frances were very catyeivith the police, Frances having
revealed that she had removed a firearm from the apattimat evening and Nelms having
revealed that she saw Frances place a bag in an aleandouse next door to her residence.
Nelms later led the police directly to the house, wiieedfirearm was found. Yet, Sondra Nelms
provides evidence that undercuts the State’s case ageamses Newton.

Nelms’ affidavit describes in more detail what she wat able to testify to at triffl. See

Exhibit 11 (Affidavit of Sondra Nelms). Nelms statas,she did at trial, that Frances arrived at

= The ballistics evidence was the State’s key pievidence against Frances Newton. Franceslaiittives

that she picked up her children after work, wemhépand remained at the apartment until she 1&fi0ft p.m.,
whereupon she removed a firearm from the housgkaced it at an abandoned house next door to Nebs&lence.
When Frances left, she said, her family was alif¢he ballistics evidence established that thapee she admittedly
removed from the house was the murder weaponitf@lows necessarily that Frances Newton was gmewhen
Adrian and the two children were shot and had kedgg of their shooting before she left the hoéebody else could
have shot Adrian and the two children with that pag since she was the person who removed it fhenhouse. The
Harris County Sheriff's Department had all of timformation at least by April 10, yet did not atrésances that night
or at any time in the immediate future.

16 Sondra Nelms testified at trial, but defense celdsl not ask her important questions regardirmées’
reaction to discovering the bodies, where they \peior to returning to the apartment, and — perhlrapst importantly

— the circumstances of Alphonse Harrison’s photidaéhe apartment. These issues are discusdbe inody of the
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her residence sometime between 7:00 p.m. and 7:30 p.m.eBnawited Nelms and her sister to
the apartment, because they had not seen it sinceesrand Adrian had moved in. Only Nelms
agreed to go. She reiterates that as they got intcathe® leave, Frances picked up a blue bag
from the car and walked it over to the abandoned house.

As they began driving, Frances and Nelms began discubksingcent problems that
Adrian and Frances were having in their marriage. d@siold Nelms that she loved Adrian, and
that they were going to reconcile their relationshiijm the way, the pair stopped off at a friend’s
house so that Frances could pick up a necklace that shgowgsto give to Adrian.

Frances and Nelms arrived back at the apartment betwé® p.m. and 8:00 p.m. Nelms
states:

Immediately upon opening the door, the phone rang. Framssgered the phone

and stated “I think he’s asleep, I'll see if | can waka.” At this point, all Frances

could see was a sheet over Adrian’s lower torso. hBef us could see his upper

torso. As Frances walked around the couch and saw histopper she immediately

screamed and bolted to the children’s bedroom. Frédoagss to frantically scream

uncontrollably. | could not calm her down enough tatele apartment’s address.
See Exhibit 11.

Nelms noticed that the phone was off the hook andtbhelgherson on the line that he
needed to call back later. She heard in responsank ybu([r] brother has been shot.” Nelms
and Frances then proceeded to her neighbor’s apartifkeatneighbor called the police close to
8:30 p.m., and Frances and Nelms remained there untiffiter® made the scene, because they
were afraid they would both get killed.

Nelms’ statement is important for several reasdisst, she describes Frances’ demeanor

before discovering the bodies. According to the St&tmces had just killed her husband and

petition.
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two small children. Yet Frances talked to Nelms abbetstatus of her and Adrian’s relationship
and how they had decided to get back together. She emrestoff to pick up a present for her
husband on the way home.

Nelms also describes Frances’ reaction upon discagvdr@exmurders. She “frantically
scream[ed] uncontrollably,” and Nelms could not calimdewn. Frances’ reaction does not, of
course, exclude her as being the person who murdered Aélitian, and Farrah. But it is
unlikely that it was a performance; Frances’ grief anghisse were so genuine that Nelms, who
knew her well, concluded: “I know in my heart that aftetching the reaction of Frances upon
discovering her husband and children, there is absolubelyay she had any involvement in their
deaths.” See Exhibit 11.

Nelms also casts doubt on the timing of the first phoall placed to the Newton
residence from Alphonse Harrison. Harrison testified he first called at 7:00 p.m., and he was
thereafter put on hold for approximately 45 minutes. iat &ind on appeal, this was presented as
though Frances had put Harrison on hold while she murderdtlsband and children. Nelms
makes clear that Harrison was simply wrong about wimet he called. His call was actually
placed around 8:00 p.m., right when Nelms and Frances etberagartment upon returning.

He was placed on hold not while a murder was committechurse, but while Frances and

Nelms had just discovered the bodies. Nelms statésteti learned that the person on the
telephone who called was Alfonso Harrison. | wasemeat the apartment when a phone call
was received and the only reason he was left on lodlohg), was because we had just discovered
that Adrian and two children were dead and we were much ocancerned about their deaths

than a simple telephone callSee Exhibit 11.
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Nelms’ description of Frances’ reaction to the murdec®rroborated by the officers who
arrived on the scene. Deputy R.W. Ricks noted in lpisrte¢hat upon arriving, “Mrs. Newton
was crying and hysterical.See Exhibit 12 (Harris County Sheriffs Department Supplement
Report, R.W. Ricks). Indeed, Deputy Talton had an ambellealted to the scene to treat
Frances because she fainted when told that Adrian veas de

C. Time of Shooting

After the Harris County Sheriff's Department arrisgdhe Newton residence on the night
of April 7, Officer J.G. Salinas canvassed the surrogndpartment units. At 6122 W. Mount
Houston, apt. C, Salinas interviewed Clive Ashead AdamisRita Adams. Clive told officer
Salinas that he heard a gunshot at about 7:30 p.m. that SghExhibit 13 (Harris County
Sheriff's Department Supplement Report, J.G. Salinas).

If the shooting occurred at this time, it is impossilslccording to the State’s evidence, for
Frances Newton to have been present when the murdemed. Sondra Nelms testified that
Frances Newton arrived at her residence by 7:30 p.mperhdps as early as 7:00 p.m. Because
it is at least a ten minute drive between the reseerferances Newton could not have been at
her apartment at 7:30 p.m. Based on the testimonyagthowever, Sterling Newton — who was
living at the residence and who possessed a key todidemee — could have been at the
residence at 7:30 p.m. Moreover, as the State’s veo$ite case emphasizes, there were no
signs of forced entry in the apartment. Sterling Ne¥gtpotential presence in the apartment at
7:30 p.m. is consistent with that fact.

d. Anonymous Caller.
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Shortly before 1:00 a.m. on April 9, 1987, a little mom@ntbne day after the murder, the
Harris County Sheriff's Department received an anomgraall from what they perceived to be a
black woman.See Exhibit 14 (Harris County Sheriff's Department Supplenieeport, F.J.

Pratt). The woman refused to give her name or speakant police officer. She gave her
information instead to a complaint clerk, while thé was being recorded.

The anonymous caller told the clerk that she had &eed pickup truck at the scene of
the murders on April 7. She claimed that the truck wagdry a black male who was
approximately 30 years old. The caller relayed to tbek @ license plate number that she had
taken down, which the Department later traced to aanilBoyd Heffington. No follow-up ever

appears to have been conducted on this lead by the Baurgy Sheriff's Department.
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4. Alternative Theory of the Crime

At trial, Frances Newton testified that she picked upchédren after work and arrived at
their apartment around 4:30 p.m. That day, Frances andhAtk@ded to attempt to reconcile
their differences! Frances would no longer see Jeffrey Frelow and Adviauld likewise stop
seeing other people. To consummate their reconailiatiee couple made love. Frances changed
out of the clothes that were later determined to lcav¢ained nitrite particles, and left the
apartment around 6:00 p.m. to make a payment on her caarnsurBefore leaving, she
removed a handgun from the apartment because she hadardeahconversation between her
husband and his brother indicating that Adrian was mlieo In short, Frances was worried
about leaving the gun at the house where she believaloldravas brewing, so she removed it.
When Frances left, Sterling Newton was still presgrihe apartment.

Frances testified that she arrived at Sondra Nelmssé at 7:00 p.m. She was trying to
stay away from her apartment so that Adrian and B¢eclbuld talk. Before leaving Nelms’
house to return to Frances’ apartment, Frances todbathevhich contained the gun she had
earlier removed from the house and placed it in thedaveed house next door. When the pair
arrived back at Frances’ apartment, they noticed beatoor was slightly ajar, and upon entering
they discovered the bodies of Adrian and the two srhidiren.

Frances’ testimony that she was not present wreemthider occurred was obviously
rejected by the jury. It is apparent that the key pidavidence against her was ballistics

evidence that linked the gun which she had placed in #redabed house to the murders.

o It should be noted that Frances’ intent to retterier and Adrian’s relationship was independently

corroborated by Frances’ father on the night oftlueder. See Exhibit 15 (Harris County Sheriff's Department
Supplement Report, F.J. Pratt).
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Without this piece of evidence, the only other piecodnsic evidence purporting to link
Frances Newton to the shooting was the detectionrdaéerparticles on the lower part of Frances
Newton’s skirt, which may or may not have been gunpowekgdue. But the jury did not know
that there were suspicious circumstances surrounding ftistidsaevidence. Although the jury
did know that Frances was interviewed and released ohl&prihe jurydid not know that the
Harris County Sheriff's Department already possessednnation with respect to the results of
the ballistics examination, yet did not arrest hdioreover, the jury did not know about the
pattern of unreliable examinations being conducted bfirdems division of the HPD Crime
Laboratory. In short, there was no reason to queshie testimony establishing for the State that
the weapon which Frances had control of was the mweapon. Today there is.

As testified to at trial by both forensic expertg nitrite particles detected on the lower
front side of the skirt Frances wore that evening cbaige been from fertilizer. This is because
the testing employed by DPS was only for the detedtfontrites, and not for the detection of
elements unique to gunpowder residue, such as barium, antiemzhiead. Both fertilizer and
gunpowder residue are consistent with the detectionriesitand therefore fertilizer could not
be excluded as the source of the nitrites detected skitid® Frances’ 20-month-old daughter,
Farrah, stayed with Frances’ uncle during the day ofrin@ler while Frances was at work.
Frances’ uncle had a large garden off to the side aftibeise, which could account for the
presence of fertilizer on tHewer front sideof Frances’ skirt. The nitrite particles easily abul
have been transferred from Frances’ toddler to herfs&imt. The lack o&iny blood on the skirt

— or on any clothing worn by Frances Newton that egen serves to support this theory. This

18 The detection of nitrites is also consistenhulite presence of urine, tobacco, and cosmetics.
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is especially the case given that it is apparent frammecscene that the shooter dripped blood
throughout the apartment.

This forensic evidence having been either castdotdbt or inconclusive, the only
remaining evidence against Frances Newton is thaarsthéddrian had marital problems, and that
she took out $50,000 insurance policies on Adrian’s and Farie#s® This evidence is
insufficient to sustain her conviction.

But if Frances Newton did not kill her husband and twallschildren, who did?

Although Frances cannot answer that at this timeetage promising leads which have yet to be
adequately investigated.

Adrian Newton was a drug user and drug seller. Testimoiniabrevealed trace amounts
of cocaine metabolite in his urine. Moreover, Femtestified that some kind of trouble was
brewing that concerned Adrian, and that he and Sterlerg @iscussing it when she left,
removing a firearm from the apartment for this vexgson. Officer Frank Pratt, with the Harris
County Sheriff's Department, spoke to Frances’ brotRerrence Lewis, on the night of the
murder. Lewis told Pratt that Adrian Newton had beetirdeaome form of drugs, and that he
was at the time in debt to his supplier, whom Lewistifled as somebody he knew only by the
name of “Charlie.” Lewis further told the officefsstname of the street where Charlie resided
and that he could lead them to where Charlie livedthétrial, Officer Pratt was questioned as
follows:

Q: Did you interview a number of people out there asstiene that night?

19 Frances also took out a policy on her own lifele same day.
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Yes, | did.

Among those people, did you interview Terrence Lewis?
| did.

Who did he identify himself to be?

As the brother of Adrian Newton.

Did you have a relatively brief conversation vhim?

Yes.

What did he tell you from your notes?

> 0 » 0 » O »2 O 2

He told me that Adrian Newton had been dealing sama bf drugs. He
thought it was marijuana. He said that Adrian had totdHe was in debt
to his supplier. He said that the name of the supplier@earlie and that
was all he could tell me about the supplier besides theisulned off of
Martin Luther King.

Q: Did he offer to show you or some other officer where Chaig lived?
Yes he did.

Q: To your knowledge, Detective Pratt, did anyone subsequegttake
Terrence Lewis up on his offer?

A: No.

Q: To your knowledge, was the alleged drug dealer ever intervieed by
anyone in connection with this case?

A: No.
S.F. Vol. 35: 828 (emphasis adde@ee also Exhibit 15 (Harris County Sheriff's Department
Supplement Report, F.J. Pratt).

Also on the night of the murder, Frances’ father, Beary Nelms, independently gave

detectives this same information. He reported thataAdwras “heavily into dope, marijuana and
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crack, and that he was in debt to his supplier, a maea&harlie.” See Exhibit 15. He further
reported to the officer that Frances was scared yoastthe apartment because of the type of
people that came over there to visit Adridd. This lead — and the possibility that Adrian’s and
the two children’s deaths were drug-relatedas never investigated either by law enforcement
or by Frances’ trial attorney Indeed, it has yet to be adequately investigated saldyi by
anybody. Especially in view of the fact that thdestf the kilings has the appearance of a drug-
related hit it is astonishing that no serious investigation lesntronducted — and egregious
that the State of Texas has attempted to interfarewdersigned counsel’s desire to conduct
such an investigation.

As indicated above, in part because the State of Tesdenied Newton her right to
meet with and confer with her lawyer, undersigned cowaselot at this time prove that Frances
Newton is innocent of capital murder by clear and awowg evidence, as would be required to
obtain judicial relief from her conviction and sentendJndersigned counsel can, however,
describe the means by which such clear and convineidgree can be gathered, given enough
time to do so.

5. Additional Forensic Testing is Required.

Additional forensic testing can demonstrate Francegtd®s innocence of the crime of
capital murder. There are questions surrounding both libiliy of the ballistics evidence
presented in this case as well as whether the miaitecles detected on Frances Newton'’s skirt

derived from gunpowder residue or from some other sourck,asutertilizer. If the ballistics

20 Although the officer noted and testified to LeWstatements to him on the night of the murdeardigg

Charlie, Lewis denied at trial that he ever told dfficer this.
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evidence is in fact wrong, meaning that the gun recavieoen the abandoned house was not the
murder weapon, and if the nitrite particles detected andes’ skirt are derived from another
source rather than gunpowder residue, then Frances eahsbsher innocence.

Frances has asked for additional forensic testing fmeldermed since the beginning, but
her court-appointed attorneys have not vigorously sougliet trial counsel failed to
independently test or review either the ballisticelence or the testing of the skirt, and neither
did her habeas counsel assist her in this endeavorecastly as last year, Frances Newton
requested that her federal habeas attorney seek taheasleess tested for the specific presence
of gunpowder residue rather than the general presenciitafsni Habeas counsel wrote to the
Harris County District Attorney’s Office, requestingathihey retest the dress based upon the
“significant problems with the crime lab.” The Har@ounty District Attorney’s Office would
not agree to the tests.See Exhibit 16 (Letter from Roe Wilson to Kenneth Witia, Nov. 18,
2003).

Although ballistics testing was performed in Francewtida’s case, the circumstances of
it require skepticism of the results. In the first pJabe testing was performed by the Houston
Police Department Crime Laboratory, for which a vdeltumented pattern of unreliable
examinations and outright erroneous conclusions eristagital cases, described above.
Skepticism of the trial testimony declaring a matcthefballistics is further warranted by the fact

that the Harris County Sheriffs Department apparaellyased Frances even after the results of

21 As the letter reveals, Frances’ federal habeamatfasked for testing based upon significant @noislthat

have occurred at the Houston Police Departmenteciaitmoratory. Assistant District Attorney Roe Wilspointed out,
correctly, that the Texas Department of Public §afeot the HPD crime lab, originally analyzed tress. However,
this is irrelevant. Frances does not necessaspute the conclusion that nitrites were detectethe skirt. The issue
that Frances seeks to have resolved is whetheg tiiites derive from gunpowder residue or anosioerrce, such as
fertilizer.
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the testing were in and did not arrest her for andtherweeks. If given sufficient time to pursue
evidence of innocence, Frances will ask that an inakgerexpert review the ballistics evidence
in this case — including the test fires from the prevexemination — in order to determine its
reliability and whether there is any match at &ltances would also seek to perform her own
ballistics examination of the weapon for comparisath the evidentiary bullets and the shell
casings that were collected by the Harris County $kdbiepartment at the scefe.Frances
would also like to examine the purported murder weapon irr eoddetermine whether any DNA
or blood evidence is present on it, given the closgeah which it was fired at Adrian Newton
and the children.

At the time of trial, Frances’ dress was tested @onjthe presence of nitrites, which can
be derived from a variety of sources, including urineatob, fertilizer, and cosmetics. Hence, at
Frances’ trial, both experts testified that the t@iricould have derived from fertilizer, and they
could not state that they actually derived from gunpowdsduwe. The technology exists to
make that distinction. Certain elements are unique tpauder residue that will not be found
in, for example, fertilizer. Lead, barium, and antijane elements of gunpowder residue that
are not in fertilizer. Scanning electron microscoyity energy dispersive x-ray (SEM) is the
proper method of detection of these substances, andditeelaboratories in Texas that perform
the tesf® This test can exclude gunpowder residue as the sourge pitites on Frances’ skirt

and help establish her innocence.

22 Shell casings, like fired bullets, can be maticteespecific firearms, based on the mechanismeftn firing.

HPD analyzed the shell casings in this case, l@dasults were “inconclusive.”

23 These laboratories are Armstrong Forensic Laborén Dallas; A & B Labs in Houston, Mercury

Environmental Lab in Deer Park; E Lab in Houstard ®ace Laboratory in Clear Lake City.
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6. Additional Investigation is Required.

As will be discussed more below, Frances Newton’s bas never been adequately
investigated by any of her appointed attorneys. Whehgedeaths of Adrian, Alton, and Farrah
Newton were drug-related has not been investigated tpdgyand there are leads that need to
be followed up on. Specifically, investigation needbdéaonducted with respect to Adrian’s
drug supplier, Charlie. Charlie is not a fictional clkeéeathat was simply made up by Frances
Newton. His name was given to officers on the najlthe murder both by Adrian’s brother,
Terrence Lewis, and by Frances’ father, Bee Nelmhs, @ach independently told detectives that
Charlie was Adrian’s supplier and that Adrian was curyenttiebt to him at the time he was
kiled. Frances requires adequate time to pursue this @deital that has yet to be investigated.

B. Poor Representation

It is unfortunate that only now has investigation beedertaken in this case. But Frances
Newton cannot be held responsible for the failurdseofattorneys. She has, in fact, repeatedly
asked for help from the courts and from others, maintaimer innocence throughout her
proceedings and incarceration.

Frances Newton was appointed Ron Mock as lead defenssetatitrial. Several
months after counsel was appointed, Frances wrotéesa tietthe trial judge expressing concern
that she had as yet had only very minimal contadt i and that no investigation of her case
was ongoing.See Exhibit 17 (letter from Frances Newton to Judge Heldovy,. 16, 1987). She
wrote the judge that the attorney he appointed to haedlease was “like not having [an

attorney] at all.” She concluded her letter by askimgdourt “to resolve this case by ordering an
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investigation of the case.” One month later, Franemte a pro se motion to dismiss her court
appointed counsel and to have new counsel appoissxExhibit 18 (Defendant’s Motion to
Dismiss Court Appointed Counsel and Appoint New CounsektooA Behalf of Defendant,
Dec. 11, 1987). The motion states that Mock had no contdcErances for the five previous
months, that he had taken no affirmative action tegme and protect her rights in that no
research had been done on the case, and that France®Haith or confidence” in Mock. She
also stated that she was unable to work with and pkcceust in court-appointed counsel. The
motion was summarily denied on the day of submissiomowit hearing.

The week before the trial was to begin, Frances’lyacointacted attorneys David Eisen
and Gerald Fry in order to retain them to replace Maockijhom they had no confidence, as
attorney for Frances. They had attempted to retainsz before, just after Frances was
arrested, but they did not have sufficient funds to doGualy right before trial did the family
have enough money to retain counsel. The newly egtaitiorneys submitted motions for
substitution and counsel and a continuance on the day#saset to begin in order to afford
them sufficient time to prepare. The motion for camince was denied, in effect denying the
motion for substitution of counsel as well, sincenbw/ly retained lawyers had not yet had an
adequate opportunity to prepare for trial. Upon the dehilleocontinuance, the attorneys
withdrew the motion to substitute counsel. Franceg veetrial with Ron Mock as lead counsel.

Frances’ and her family’s lack of confidence in Moclkswat unwarranted. Although
Mock did not have a known poor reputation at the timeran€es’ trial, his poor representation
of criminal defendants in capital trials is now widagknowledged.See Mary Flood,What Price

Justice?, HousToNCHRON., July 1, 2000, at Al (describing Mock’s poor reputation reggis
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representation of capital murder defendants in the 1980'sahd1990’s). Thus, Frances was
right to be concerned about the effectiveness ofdpeesentation she would receive from Mock.

Ron Mock did not adequately investigate Frances Newt@ss and this ultimately
caused his representation to be ineffective. Mock didnterview any witnesses, including
Sondra Nelms, whose name Mock knew from the State’arid whose testimony, described
above, could have been helpful to establish Francestence at trial. Mock testified on the day
of trial during the hearing on the motion for a contmezeaand substitution of counsel. When
asked, “you knew the name of Ms. Newton’s cousin [SoN@les] the day you read the State’s
file. Why didn’t you go out and talk to her?” Mock repliédiell you I'm a lawyer, I'm not an
investigator.” S.F. Vol. 30: 53. When asked if he could/idethe names of any withesses,
either for the State or defense, that he had talkedack replied that he could not do so “off the
top of [his] head.” S.F. Vol. 30: 50. Mock’s second-ch@mtherine Coulter, likewise testified
that she had not spoken with any witnesses on thefdeglé* No defense witnesses had been
subpoenaed on the day the trial was set to begin.oh, sto investigation of the case occurred
in Frances Newton’s defense at trial. Frances pieddis inadequacy throughout, but to no
avalil.

The failure of counsel to conduahy factual investigation continued during Frances’

habeas appeals, both state and federhi.fact, her federal habeas petition claiming thet h

24 The State has argued that Mock and Coulter madmpts to get names of witnesses from Frances and he

mother but that none had been provided. Howeherfact that neither attorney had spoken to SoNetes or any
other witnesses, such as Terrence Lewis, whosesamre freely available from the State’s file, bglany suggestion
that the attorney’s were some how hampered byaahkydf cooperation from Frances and her motheer&ts simply
no excuse for failing to interview any withessefolea trial begins.

25 Frances Newton’s state habeas counsel repeataudlylained in court documents that Ron Mock had not
turned over his file on the case to him, even aéipeated requests to do so.
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appointed trial counsel was ineffective for failing neastigate the case was rejected for the very
reason thathat counsel had conducted no independent investigation anddblagsnot prove

how Frances’ trial counsel’s failure to investigatelddhave affected the outcome of the trial.
The federal district court wrote, “The petitioner hpparently madao effortin state or federal
post-conviction proceedings to investigate the posgyitiiat ‘Charlie’ killed the victim.” Memo.
Op. and OrderNewton v. Cockrell, No. H-01-CV-4240, at *24 (emphasis added).

Frances could not investigate her case from prisom. cbhigld she force her court-
appointed attorneys to investigate the case. Withdttabeas counsel's statutory appointment
recently coming to an end, undersigned counsel haveustlip¢gun to investigate Frances’ case.
Since 1987, this will be the first time that anybody banducted an independent investigation of
Frances Newton’s guilt or innocence. Frances shoulthebeld accountable for the system’s
failures. She asks this Board only for time.

9. Effect of Crime Upon Victim’s Family.

There were three victims in this case, all froe $ame immediate family. Frances, the
only member of the family who was not killed, wasdoted of the offense. The loss of these
three individuals was undoubtedly devastating to all who kihew. At the time of the offense,
relatives of Adrian Newton’s family could not belietvet Frances could have committed the
murders, because of her love of the children and eveamdFrances’ mother, the grandmother
to the two children who were killed, continues to suppoances and believe in her innocence.

CONCLUSION

FRANCES NEWTON; CLEMENCY PETITION PAGE 36



Frances respectfully requests that this Board granelemest for a recommendation for a
120-day reprieve so that she may given sufficient tinfeate additional forensic tests conducted
and to adequately investigate her claim of innocence.

Additionally, Frances respectfully requests that the Bgaant her a hearing, pursuant to
37 T.A.C. 8143.43(b)(3) and Administrative Procedures Act 8200 k0&d), and allow her to
present evidence in support of her request for a repriekie.further requests the Board comply
with the Open Meetings Act, 82001.0&1seq Texas Government Code, and with the Texas
Constitution, Article 4, 8 11 requirement that the Boar@ @& reasons for its actions in granting

or denying this application.

Dated: November 9, 2004 Respectfully Submitted,

Counsel for Petitioner
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Texas Bar No. 06064900
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Houston, Texas 77204-6060
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